
The Comptroller General 
of the United States 

W..hinqLon, D.C. 20548 

Decision 

Matter oE Enclave One Inc.: Ward Jones Construction Co. 

File: B-232383, B-232383.2 

Date: Novemher 17, 1988 

DIGEST 

1 .  Where the protester was rejected as nonresponsible 
because the contracting officer was not provided with 
sufficient information to permit finding the sureties on 
the protester's individual surety bid bond acceptable and 
the record shows the nonresponsibility determination was 
reasonably based, rejection of the protester's bid was 
proper. 

2. Protest to the General Accounting Office following an 
initial protest to the contracting agency is untimely when 
it is not filed within 10 working days of the protester's 
receipt of notification of the agency's denial of the 
initial protest, notwithstanding the fact that the protester 
continued to pursue the matter with the agency following the 
initial denial. 

DBC IS ION 

Enclave One Inc. and Ward Jones Construction Co. protest 
the award of a contract to Texas-Capital Contractors under 
invitation for bids (IFB) No. DACA05-88-B-0102, issued by 
the United States Army Engineer District, Sacramento, 
California for improvement of family housing units. Enclave 
contends that its low bid was improperly rejected based on 
an unwarranted finding that its bid bond using individual 
sureties was unacceptable. Ward Jones contends that it 
should receive the award because the next lower bidder after 
Enclave, Texas-Capital, should have been required to 
withdraw its bid after alleging a mistake in its bid price. 

We deny Enclave's protest and dismiss the Ward Jones 
protest as untimely. 



FACTS 

T h e  I F B  r e q u e s t e d  p r ices  on a base item and on  e i g h t  
a d d i t i v e  items. Award was t o  be made t o  t h e  b i d d e r  o f f e r i n g  
t h e  lowest base pr ice ,  p l u s ,  i n  order o f  p r i o r i t y  l i s t e d  i n  
t h e  I F B  schedu le ,  those a d d i t i v e  items which p r o v i d e d  t h e  
most f e a t u r e s  w i t h i n  t h e  a g e n c y ' s  a v a i l a b l e  f u n d s .  The 
t h ree  lowest base i t e m  b i d s  were r e c e i v e d  from Texas-  
C a p i t a l  a t  $3,296, E n c l a v e  a t  $3,150,823, and Ward J o n e s  a t  
$3,450,000. The c o n t r a c t i n g  o f f i c e r ,  p u r s u a n t  t o  Federal 
A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  S 14.406-1, r e q u e s t e d  t h a t  
T e x a s - C a p i t a l  v e r i f y  i t s  e x t r e m e l y  l o w  price. T h a t  f i r m  
r e p l i e d  t h a t  i t  misplaced a decimal p o i n t  and t h a t  i t s  p r i c e  
s h o u l d  have  b e e n  $3,296,000. The c o n t r a c t i n g  o f f i c e r  
permi t ted  t h e  p r i c e  t o  be corrected as a c l e r i c a l  m i s t a k e .  
The c o r r e c t i o n  made T e x a s - C a p i t a l  t h e  second  l o w  b i d d e r .  
A f t e r  t h e  Corps decided t o  re ject  E n c l a v e ' s  b i d  b e c a u s e  o f  
t h e  i n d i v i d u a l  s u r e t i e s  on i ts  b i d  bond, T e x a s - C a p i t a l  was 
d e t e r m i n e d  t o  be t h e  l o w  b idder  and r e c e i v e d  t h e  award. 
Ward J o n e s  was n e x t  i n  l i n e  for award. 

ENCLAVE PROTEST 

E n c l a v e ' s  b id  was rejected because t h e  i n d i v i d u a l  s u r e t i e s  
on  i t s  b i d  bond were found n o n r e s p o n s i b l e .  E n c l a v e  
s u b m i t t e d  a b i d  bond naming t w o  i n d i v i d u a l  s u r e t i e s  i n  
r e s p o n s e  t o  t h e  I F B  b i d  g u a r a n t e e  r e q u i r e m e n t .  I n  r e v i e w i n g  
t h e  a f f i d a v i t s  of i n d i v i d u a l  s u r e t y ,  S t a n d a r d  Form ( S F  28), 
t h a t  E n c l a v e  had s u b m i t t e d  w i t h  i t s  bond, t h e  agency  n o t e d  
t h a t  o n e  of t h e  s u r e t i e s  s t a t ed  t h a t  h e  was n o t  a s u r e t y  on  
any  o t h e r  bonds.  Based on  o t h e r  i n f o r m a t i o n  w h i c h  t h r e w  
d o u b t  on  t h e  v a l i d i t y  o f  t h i s  s t a t e m e n t ,  t h e  agency  
r e q u e s t e d  E n c l a v e  t o  p r o v i d e  f u r t h e r  i n f o r m a t i o n .  I n  
r e s p o n s e  t o  t h e  r e q u e s t ,  t h e  agency  was informed t h a t  t h e  
s u r e t y  i n  q u e s t i o n  had i n  f ac t  been  s u r e t y  on  o n e  per- 
formance  and payment bond i n  t h e  amount of $2,840,842.03. 
S i n c e  t h i s  s t i l l  c o n f l i c t e d  w i t h  t h e  a g e n c y ' s  u n d e r s t a n d i n g ,  
it s o u g h t  t o  e s t a b l i s h  t h e  n e t  wor th  o f  both of E n c l a v e ' s  
s u r e t i e s  . 
A c c o r d i n g l y ,  t h e  agency ,  by l e t t e r  of J u l y  8 ,  requested 
E n c l a v e  t o  s u b m i t  f u r t h e r  d o c u m e n t a t i o n  s u c h  as  copies of 
mortgages and  deeds, appraisals  for  p e r s o n a l  p r o p e r t y  and 
copies o f  share c e r t i f i c a t e s .  I n  r e s p o n s e ,  t h e  agency  was 
f u r n i s h e d  w i t h  a n  a u d i t e d  f i n a n c i a l  s t a t e m e n t  o f  one  
s u r e t y ' s  corporate b u s i n e s s .  The agency  c o n c l u d e d  t h a t  t h e  
i n f o r m a t i o n  r e c e i v e d  d i d  n o t  e s t a b l i s h  t h e  r e s p o n s i b i l i t y  
of t h e  t w o  s u r e t i e s .  It  was t h e  a g e n c y ' s  v iew t h a t  d a t a  
c o n c e r n i n g  o n e  s u r e t y ' s  corporate b u s i n e s s  was n o t  r e l e v a n t  
a s  t h a t  s u r e t y ' s  p e r s o n a l  assets were p l e d g e d  ra ther  t h a n  
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t h e  assets of t h e  c o r p o r a t i o n .  F u r t h e r ,  t h e  s u b m i s s i o n  
c o n t a i n e d  no i n f o r m a t i o n  a t  a l l  c o n c e r n i n g  t h e  second  
s u r e t y .  E n c l a v e  was t h e r e f o r e  found t o  be n o n r e s p o n s i b l e  
b a s e d  upon t h e  u n a c c e p t a b i l i t y  o f  i ts i n d i v i d u a l  suret ies  
and i t s  b id  was rejected.  

E n c l a v e  protests  t h e  p r o p r i e t y  of t h e  r e j e c t i o n  of i t s  b i d .  
Whi le  n o t  s p e c i f i c a l l y  d i s p u t i n g  t h e  Corp 's  c o n c l u s i o n s  
c o n c e r n i n g  t h e  assets  o f  t h e  t w o  sure t ies ,  Enc lave  c o n t e n d s  
t h a t  t h e  r e g u l a t i o n s  do n o t  permit t h e  s c r u t i n y  g i v e n  t h e  
sure t ies  here. E n c l a v e  a r g u e s  t h a t  it made a good f a i t h  
and t i m e l y  e f for t  t o  s u p p l y  t h e  i n f o r m a t i o n  r e q u e s t e d  o f  i t  
and t h a t  i f  t h i s  e f f o r t  was i n s u f f i c i e n t  it r e s u l t e d  from 
miscommunica t ions  and s h o u l d  n o t  have  r e s u l t e d  i n  t h e  
r e j e c t i o n  of i t s  b id .  

A b i d  g u a r a n t e e ' s  p u r p o s e  is t o  s e c u r e  t h e  l i a b i l i t y  o f  a 
s u r e t y  t o  t h e  government  i n  t h e  e v e n t  t h e  b i d d e r  f a i l s  t o  
f u l f i l l  i t s  o b l i g a t i o n  t o  e x e c u t e  a w r i t t e n  c o n t r a c t  and t o  
p r o v i d e  payment and p e r f o r m a n c e  bonds.  When, as here,  a 
r e q u i r e d  bid bond is found t o  be proper on i t s  face,  t h e  b id  
i t s e l f  is r e s p o n s i v e .  Such a b id  bond is  proper "on i t s  
face" when it h a s  been  d u l y  e x e c u t e d  by t w o  i n d i v i d u a l  
suret ies  whose a f f i d a v i t s  i n d i c a t e  t h a t  t h e y  both have n e t  
w o r t h s  a t  l ea s t  e q u a l  t o  t h e  p e n a l  amount of t h e  bond,  and 
t h e  b id  bond c o n t a i n s  no  o b v i o u s  f a c i a l  d e f e c t s ,  s u c h  as 
s u b m i s s i o n  o f  a b l a n k  b id  bond, o r  markup or a l t e r a t i o n  of 
t h e  bond w i t h o u t  e v i d e n c e  o f  s u r e t y  a p p r o v a l .  
t i n e n t a l  E n t e r p r i s e s ,  I n c . ,  B-225802, J u l y  1 ,  198i, 66 Comp. 

Transcon-  

Gen . . 87-2 CPD ll 3. 

T h e  a c c u r a c y  of t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  SF 28, 
which is t h e  i s s u e  here, is a matter o f  r e s p o n s i b i l i t y .  
See T r a n s c o n t i n e n t a l  E n t e r p r i s e s ,  I n c . ,  8-225802, s u p r a .  
A l though  a d e t e r m i n a t i o n  of n o n r e s p o n s i b i l i t y  based upon 
t h e  f i n a n c i a l  a c c e p t a b i l i t y  o f  a n  i n d i v i d u a l  s u r e t y  may 
be based upon i n f o r m a t i o n  s u b m i t t e d  a n y  t i m e  p r io r  t o  
award, t h a t  d e t e r m i n a t i o n  may n o t  be waived as no  award may 
be  made w i t h o u t  an  a f f i r m a t i v e  d e t e r m i n a t i o n  of r e s p o n -  
s i b i l i t y .  T&A P a i n t i n g ,  I n c . ,  8-224222, J a n .  23, 1987, 66 
Camp. Gen. - I 87 -1 C P D  11 86. The c o n t r a c t i n g  o f f i c e r ' s  
o b l i g a t i o n  t o  i n v e s t i g a t e  i n d i v i d u a l  s u r e t i e s  is set  o u t  a t  
FAR S 28.202-2, w h i c h  r e q u i r e s  t h e  c o n t r a c t i n g  o f f i c e r  t o  
" d e t e r m i n e  t h e  a c c e p t a b i l i t y  o f  i n d i v i d u a l s  proposed as  
sureties." The r e g u l a t i o n  s t a t e s  t h a t  " [ T l h e  i n f o r m a t i o n  
p r o v i d e d  [ i n  SF 281 is h e l p f u l  i n  d e t e r m i n i n g  t h e  n e t  
w o r t h  o f  proposed i n d i v i d u a l  s u r e t i e s , "  I n  making t h i s  
d e t e r m i n a t i o n ,  t h e  agency  therefore is n o t  l i m i t e d  t o  t h e  
c o n s i d e r a t i o n  of i n f o r m a t i o n  c o n t a i n e d  i n  SF 28. T h e r e  i s  
n o t h i n g  t o  p r e v e n t  t h e  c o n t r a c t i n g  o f f icer  from g o i n g  beyond 
t h a t  i n f o r m a t i o n  where n e c e s s a r y  i n  making h i s  d e c i s i o n .  
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T r a n s c o n t i n e n t a l  E n t e r p r i s e s ,  I n c . ,  B-225802, s u p r a .  
Moreover ,  t h e  c o n t r a c t i n g  o f f i c e r  is v e s t e d  w i t h  a wide 
d e g r e e  o f  d i s c r e t i o n  and b u s i n e s s  judgment  i n  making t h i s  
d e t e r m i n a t i o n .  T h e r e f o r e ,  w e  w i l l  d e f e r  t o  t h i s  judgment  
u n l e s s  t h e  protester shows t h a t  t h e  d e c i s i o n  was w i t h o u t  a 
r e a s o n a b l e  b a s i s .  
I n c . ,  8-220549.2 e t  a l . ,  J a n .  8 ,  1986, 86-1 C P D  11 18. I n  
our  v i ew,  t h e  recorahere  r e f l ec t s  a r e a s o n a b l e  bas i s  f o r  

See  - E a s t e r n  Metal P r o d u c t s  & F a b r i c a t o r s ,  

t h e  n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n .  

When it found t h a t  o n e  o f  t h e  a f f i d a v i t s  c o n t a i n e d  inaccu-  
r a t e  i n f o r m a t i o n  r e g a r d i n g  t h e  s u r e t y ' s  o u t s t a n d i n g  bond 
o b l i g a t i o n ,  t h e  agency  r e a s o n a b l y  s o u g h t  i n f o r m a t i o n  beyond 
t h a t  o n  t h e  f a c e  o f  t h e  SF 28 t o  e s t a b l i s h  t h e  r e spon-  
s i b i l i t y  o f  t h e  s u r e t i e s .  I t  was E n c l a v e ' s  f a i l u r e  t o  
p r o v i d e  t h e  r e q u e s t e d  i n f o r m a t i o n  c o n c e r n i n g  t h e  n e t  wor th  
o f  b o t h  o f  t h e  s u r e t i e s  which r e s u l t e d  i n  t h e  d e t e r m i n a t i o n  
of  n o n r e s p o n s i b i l i t y .  I n  t h i s  respect, w e  d o  n o t  see how, 
a s  t h e  protester a r g u e s ,  miscommunica t ion  c a u s e d  t h e  problem 
s i n c e  t h e  Corps' l e t t e r  q u i t e  c l e a r l y  s p e c i f i e d  t h e  informa-  
t i o n  r e q u i r e d  o f  E n c l a v e .  Whi le  a n  agency  may permit  a 
p r o s p e c t i v e  awardee  a r e a s o n a b l e  amount o f  time to  answer  
q u e s t i o n s  g o i n g  t o  t h e  r e s p o n s i b i l i t y  o f  i t s  sure t ies ,  it 
is  n o t  r e q u i r e d  t o  d e l a y  award i n d e f i n i t e l y  w h i l e  a b i d d e r  
at tempts to  r e s p o n d  t o  t h o s e  q u e s t i o n s .  Pope,  Evans and 
Robb ins ,  I n c . ,  B-200265, J u l y  14, 1981, 81-2 CPD 1 29. 
W e  t h i n k  t h a t  t h e  agency  acted r e a s o n a b l y  i n  i t s  p u r s u i t  
o f  i n f o r m a t i o n  c o n c e r n i n g  t h e  s u r e t i e s  and t h a t  t h e  
r e c o r d  suppor ts  t h e  a g e n c y ' s  d e t e r m i n a t i o n  c o n c e r n i n g  t h e  
r e s p o n s i b i l i t y  o f  t h e  i n d i v i d u a l  s u r e t i e s .  

WARD JONES PROTEST 

Ward J o n e s  a r g u e s  t h a t  T e x a s - C a p i t a l  was i m p r o p e r l y  
permit ted t o  correct i ts  b i d .  Ward J o n e s  n o t e s  t h a t  t h e  
v a l u e  of t h i s  p r o c u r e m e n t  was a p p a r e n t  pr ior  t o  b i d  o p e n i n g  
and t h a t  a c o m p e t e n t  g e n e r a l  c o n t r a c t o r  c o u l d  h a r d l y  have  
b i d  $3,296 f o r  a j o b  t h a t  was c l e a r l y  wor th  more t h a n  $3 
m i l l  ion.  

We d i smis s  t h e  protest  as  u n t i m e l y .  

By let ter of J u n e  20 t o  t h e  Corps, Ward J o n e s  p r o t e s t e d  t h e  
a g e n c y ' s  d e c i s i o n  t o  permit T e x a s - C a p i t a l  t o  correct i t s  
b i d .  The a g e n c y  d e n i e d  t h e  protest  o n  J u n e  24 on t h e  b a s i s  
t h a t  t h e  m i s t a k e  was a c o r r e c t a b l e  c le r ica l  error. By 
l e t t e r  o f  J u l y  1 1 ,  Ward J o n e s  agreed t o  e x t e n d  i ts  b i d  
a c c e p t a n c e  period and c o n t i n u e d  t o  pro tes t  t h e  c o r r e c t i o n .  
The  Corps r e p l i e d  by l e t t e r  d a t e d  August  3 which s t a t e d  
t h a t  a f t e r  a g a i n  r e v i e w i n g  t h e  b i d d e r ' s  a r g u m e n t s  t h e  agency  
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found  no  b a s i s  t o  r e v e r s e  i ts  d e c i s i o n  t o  permit c o r r e c t i o n .  
A f t e r  i t s  receipt  o f  t h i s  l e t t e r ,  Ward J o n e s  f i l e d  i t s  
pro tes t  w i t h  o u r  O f f i c e  on Augus t  29. 

I f  a protest  is  t i m e l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  
o u r  Bid P r o t e s t  R e g u l a t i o n s  r e q u i r e  t h a t  any  s u b s e q u e n t  
p r o t e s t  t o  t h i s  O f f i c e  b e  f i l e d  w i t h i n  1 0  working  d a y s  of 
n o t i c e  of t h e  a g e n c y ' s  i n i t i a l  a d v e r s e  a c t i o n .  4 C.F.R. 
S 2 1 . 2 ( a ) ( 3 )  ( 1 9 8 8 ) .  Ward J o n e s '  protest  f i l e d  w i t h  o u r  
O f f i c e  o n  Augus t  29 was u n t i m e l y  b e c a u s e  it was n o t  f i l e d  
w i t h i n  1 0  working  d a y s  o f  Ward J o n e s '  receipt,  sometime 
pr ior  t o  J u l y  1 1 ,  of t h e  a g e n c y ' s  J u n e  2 4  d e n i a l  of t h e  
i n i t i a l  p r o t e s t .  The exchange  o f  c o r r e s p o n d e n c e  a f t e r  Ward 
J o n e s '  receipt of t h e  a g e n c y ' s  i n i t i a l  d e n i a l  d o e s  n o t  make 
t h e  p ro tes te r ' s  Augus t  29 protest  t o  o u r  O f f i c e  t i m e l y .  
Our r e g u l a t i o n s  make it clear t h a t  it is knowledge  o f  t h e  
i n i t i a l  a d v e r s e  agency  a c t i o n  on a protest  a t  t h a t  l e v e l  
t h a t  t r i g g e r s  t h e  10-day p e r i o d  f o r  f i l i n g  a s u b s e q u e n t  
p ro tes t  t o  o u r  Of f i ce .  4 C.F.R. S 2 1 . 2 ( a ) ( 3 ) ;  A r t  Special t  

CPD ff 301. The f a c t  t h a t  a f i r m  c o n t i n u e s  t o  p u r s u e  a 
d e n i e d  p ro tes t  w i t h  t h e  c o n t r a c t i n g  a g e n c y  d o e s  n o t  w a r r a n t  
o u r  c o n s i d e r a t  i o n  o f  t h e  s u b s e q u e n t l y  f i l e d  p ro t e s t  t h a t  
d o e s  n o t  comply w i t h  S 2 1 . 2 ( a ) ( 3 ) .  

C o . ,  I n c a - - R e c o n s i d e r a t i o n ,  B-224130.2, S e p t .  15 ,  1986,  86 - f 

The p ro te s t  of E n c l a v e  is d e n i e d ;  t h a t  o f  Ward J o n e s  is 
d i s m i s s e d .  

James %. Hinchman 
G e n e r a l  C o u n s e l  
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